QONTI NENTAL DM CE TRA L S ETY
| BLA 93-634 Decided April 25, 1997

Appeal froma decision of the Glorado Sate fice, Bureau of Land
Managenent , di smissing protest to proposed | and exchange. G 52864.

Afirned.

1 Exchanges of Land: General | y--Federal Land Policy and
Managenent Act of 1976: Exchanges--Private Exchanges:
Publ i c I nterest

Section 206(a) of the Federal Land Policy and
Managenent Act of 1976, 43 US C § 1716(a) (1994),
aut hori zes the Secretary of the Interior to exchange
public lands, or an interest therein, if the public
interest wll be well served by such exchange. A
protest agai nst an exchange is properly dismssed if
the protestant fails to establish that the proposed
exchange woul d viol ate the Act or applicabl e

regul ati ons or woul d contravene the public interest.

APPEARANCES Janes R Wl f, Drector, Gontinental Dvide Trail Society,
Bet hesda, Maryland, for Appellant; Charles B Wite, Esq., and Carrie A
Mneart, Esq., Denver, lorado, for the Daniel L. Rtchie CGorporation;
Genn F. Tiedt, Esq., Ofice of the Regional Solicitor, US Departnent
of the Interior, Denver, (olorado, for the Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDGE | RWN

The Gontinental Dvide Trail Society (the Society) has appeal ed from
the August 2, 1993, Decision of the (olorado Sate (Gfice, Bureau of Land
Managenent (BLM), dismissing the Society's protest to the proposed G and
R ver Ranch | and exchange. The exchange, as finally adopted, involves a
conveyance by the Daniel L. Rtchie Qorporation (Rtchie) of 3,352 3 acres
of private land located in Gand and Jackson Gounties, (olorado, to the
Lhited Sates in return for the transfer of 5,196.4 acres of Federal |and
situated in those counties. 1/ The purpose of the exchange, as expl ai ned

1/ The offered private land i ncludes four parcels: WIIlians Fork,
contai ning approxi mately 2,628.03 acres in secs. 28, 29, 31, 32, and 33,
T 1S, R 78W, and secs. 5 6, 7, 8 17, and 18, T. 2S, R 78 W, and
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| BLA 93-634

in Environnental Assessnent (EA) No. G0 081-93-05, is to enhance resource
nanagenent and public recreational activities in Gand Gounty, ol orado,
establish | egal public access to a portion of the WIlians Fork Range
wthin the Routt and Arapaho National Forests in Gand Gounty, reduce
private | and trespass probl ens, and consolidate public and private |and
owlership patterns in Gand and Jackson Gounties. (EA at 4-5.)

R tchie proposed the Gand R ver Ranch | and exchange to BLM and
the US Forest Service (USFS in May 1989, pursuant to section 206 of
the Federal Land Policy and Managenent Act of 1976 (FLPMR), as anended,
43 US C § 1716 (1994), and notice of the contenpl ated exchange was
published in the Federal Register on June 20, 1991, describing the purpose
of the exchange and seeking public conment. 56 Fed. Reg. 28411 (June 20,
1991). After receiving and review ng comments on the exchange, includi ng
letters fromthe Society, and preparing the EA for the proposal, BLM
publ i shed anot her notice of the proposed exchange in the Federal Register
on January 4, 1993, 58 Fed. Reg. 114, as corrected on April 7, 1993,
58 Fed. Reg. 18106. The notice expl ai ned that the purpose of the exchange
was "to facilitate inproved resource managenent and to di spose of
scattered, difficult to manage public land parcel s while consolidating
ownership of and establishing | egal access to other public |ands,"
announced the availability of the EA and provi ded a 45-day comment period.
58 Fed. Reg. 114 (Jan. 4, 1993).

By letter dated February 8, 1993, the Soci ety commented on the
proposed exchange, stating that the lands in question were exceptionally
significant to the public interest because they provided an essenti al
corridor for the Gntinental Ovide National Scenic Trail (CONST),
established in section 5(a)(5) of the National Trails SystemAct (NI,
16 US C 8 1244(a)(5) (1994). The Soci ety suggested that BLMuse the
exchange to create a public right-of-way that woul d naxi mze the out door

fn. 1 (continued)

secs. 12and 13, T. 2S, R 79 W, Sxth Principal Mridian, Gand Gunty;
Red Ort Reservoir, enbracing about 603.16 acres described as Tracts 48,
49, and 49A T. 3 N, R 8 W, and Tract 39A T. 2N, R 8 W, Sxth
Principal Meridian, Gand Gounty; DO anond O eek, enconpassi ng approxi nat el y
91.11 acres insec. 33, . 5N, R 81 W, Sxth Principal Mrid an, Gand
Qounty; and Gizzly Qeek, consisting of about 30 acres in secs. 13 and

14, T. 5N, R 8 W, Sxth Principal Mridi an, Jackson Gounty. The

sel ected Federal lands formthree parcels: Middy Pass, totalling

approxi mately 4,465.98 acres insecs. 5 7, 8 17, and 18, T. 4 N, R 81
W, sec. 1, T. 4N, R 8 W, secs. 7, 17, 18, 19, 20, 28, 29, 30, 31, 32,
and 33, T. 5N, R 81 W, and secs. 24 and 25, T. 5N, R 8 W, Sxth
Principal Meridian, Gand and Jackson Gounties; Tyler Muntain,

contai ning about 385.04 acres in secs. 24, 25, and 36, . 3N, R 8 W,
Sxth Principal Meridian, Gand Gounty; and Mtchel |, conprising

approxi mately 345.42 acres insecs. 30 and 31, T. 3N, R 80 W, and

sec. 25, T. 3N, R 81 W, Sxth Principal Mridian, Gand Gounty.
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recreation potential of the lands for purposes of the CONST by considering
the effect of the exchange on the establishnent of the right-of-way and
anal yzing alternatives available to enhance the viability of the right-of-
way. According to the Society, proceeding wth the proposed exchange woul d
renove any incentive Rtchie had to sell or donate an easenent over the
private lands wthin the Gand R ver Ranch, thus thwarting the Society's
ability toput afirst-rate scenic trail in place. The Society submtted
that BLMshould bargain for a trail easenent over the private | ands
concurrently wth the | and exchange negotiations and that if Rtchie
refused to negotiate, BLMshould retain the public lands until such tine as
there could be a better accormodati on of public and private needs. The
Soci ety contended that proceeding wth the exchange, absent the acquisition
of an easenent over Rtchie's private land for a limted, nonnotorized
trail, would involve an unw se, inprudent, irreversible, and irretrievable
conmtnent of resources.

The USFS responded to the Society's conments in a letter dated
February 25, 1993, explaining that the | and exchange woul d have no ef f ect
on the need to negotiate wth Rtchie for a right-of-way for the CONST and
advising the Society that Rtchie had agreed to preserve the public's right
to use any length of the CONST that crossed current public | and.
Aternative routes for the CONST, including one route crossing only public
land, had been identified, USFS stated, thus reducing the need to traverse
private land. The USFS further noted that the Gol orado O vi sion of
Wldife had indicated that the alternative crossing the Gand R ver Ranch
mght be nore disruptive towldife than any other alternative. S nce
several location options for the CONST outside the Gand R ver Ranch
exi sted and the best |ocation mght not even invol ve the Ranch, USFS
considered it a mstake to make the exchange contingent on a right-of -way
for alocation that mght not be the preferred one. As the success of
CDNST ri ght-of -way acqui sition was conpl etel y i ndependent of the |and
exchange, USFS stated that it woul d have the sane | ocation options,
negotiation and procurenent process, and invol ved individual s wth or
w thout the exchange, and R tchie woul d have the sane incentive to sell or
donate a right-of-way regardl ess of the exchange. The USFS concl uded t hat
t he exchange shoul d focus sol ely on the benefits to the public identified
inthe EA and that a separate process shoul d address ri ght - of - way
acqui sition for the CDONST.

The DOrector of the Society also net wth the Krenmhi ng Resource Area
Manager, BLM on March 22, 1993, to discuss the Society' s concerns wth
the I and exchange and its desire that the | and exchange be used as a
nechani smto negotiate and acquire a trail easenent across G and R ver
Ranch private land to establish the desired trail route. See Area
Manager' s Menorandumto the Fle. A this neeting, the Orector proposed a
fewtrail route options crossing varying anmounts of the Ranch. The Soci ety
al so contacted BLMt el ephoni cal |y several tines to discuss the exchange.

After reviewng the analysis in the EA and the public comments,
the Qaig Ostrict Manager, BLM approved the proposed | and exchange on
April 1, 1993, and the Routt National Forest Supervisor, Rocky Muntain
Region, USFS, concurred in the approval on April 5, 1993. In the Decision
Record, BLMidentified several easenents and reservations that had been
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devel oped as a result of the discovery, during the public coment and
environnental anal ysis stages of the | and exchange process, of various
features and val ues warranting protection. Included in the |isted
easenents and reservations was one designed to protect the integrity of the
(DNST:  "To preserve alternative routes bei ng considered for the [ CONST],
Rtchie wll enter into an easenent agreenent wth the USFS aut hori zing a
perpetual trail easenent across the sel ected BLMIands for the purpose of
the CDNST once the preferred route for the CONST is sel ected by the USFS. "
(Decision Record at unnunbered p. 1.) The BLMindicated that the easenent
agreenent woul d be executed concurrently with the conpl eti on of the
exchange. 1d.

The BLM determined that the exchange of |and conforned to FLPMA and
the 1984 Kremmbi ng Resource Managenent A an (RMP) and woul d be in the
public interest because:

1) [T]he offered | ands possess inportant resource val ues,
including riparian/wetland values, wldife habitat, and
recreational val ues that woul d be protected and nade

avai l abl e for public use through acquisition by the Lhited
Sates[;] 2) acquisition of the offered | and woul d provi de access
to over 6,000 acres of adjacent public |and and would result in
enhancenent of resource nmanagenent and use on both the acquired
| and and adjacent public lands[;] * * * 3) disposal of the

sel ected public lands would not result in significant adverse

i npacts because of their isolated, inaccessible nature and
relatively small sizes; 4) the total |ength of boundary between
public and private | and woul d be reduced, and both public and
private | ands coul d be managed nore efficiently and with | ess
trespass; [and] 5) the sel ected parcel s do not contain

particul arly unigue or sensitive resources, other than those
features and/or values that wll be protected through the
previously described easenents and reservations. The resources
found on the sel ected parcel s exist on the offered parcels wth
at least the sane, if not greater, quality and they are

accessi bl e to the public.

(Decision Record at unnunbered p. 2.) The Decision al so stated that
offered lands within the National Forest boundaries woul d becone Nati onal
Forest and managed by USFS 1d.

The BLM summari zed the comments and i ssues raised by the public. In
response to the Society's suggestion that BLMuse the exchange as a neans
to acquire a trail easenent across Rtchie's private land for the CDNST,
BLMstated that the alternative had been considered and el i mnated because:

1) [Alanning and anal ysis of the full CONST route has not yet
been conpl eted by the USFS and no preferred al ternative has been
identified; 2) several alternatives for the CONST have been
identified by the USFS in the Middy Pass area whi ch woul d not
require acquiring easenents across Rtchie' s property; 3) the

pur pose of this exchange was to acquire key properties in the
Wllians Fork and Red Dirt |ocations and to consolidate public

| and nmanagenent ,
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not to bargain for access across Gand R ver Ranch for the CONST.
To protect the public interest in the CONST and address the
comment or' s concerns whi | e pursuing the exchange, the USFS and

R tchie woul d sign an easenent agreenent to retain the
opportunity for crossing the sel ected BLMI ands shoul d the
preferred alternative be |l ocated al ong that route (see section on
Easenent s/ Reservat i ons) .

(Deci sion Record at unnunbered p. 4.)

The Soci ety protested the proposed | and exchange to the Director,
Ml orado Sate fice, BLM in accordance wth the directions contai ned
inthe Decision Record. pjecting only to the portions of the Decision
relating to the Middy Pass parcel, the Society asserted that the Decision,
if inplenented, would result inanirreversible and irretrievabl e
coomtnent of resources in a manner which failed to give due regard to
rel evant environnental concerns, specifically the concerns recogni zed by
(ongress in designating the CONST as a part of the national trails system
and was arbitrary, capricious, an abuse of discretion, and otherw se not in
accordance wth NISA F.PVA and the National Environnental Policy Act of
1969 (NEPA), as amended, 42 US C 8§ 4332 (1994). (My 3, 1993, Protest
at unnuniered pp. 1-2.)

The Soci ety contended that the only way to provide for the nmaxi num
out door recreational potential of the CONST was to seek to obtain
passage across | ands now hel d by private parties through negotiating
w lling exchanges with private | andowners and that, before public | and was
nade avail able to a private | andowner, the |andowner shoul d have been
required to grant an easenent allow ng peopl e desiring to use the CONST for
nonnot ori zed recreation to pass through sone desi gnated portion of the
private property. 1d. at unnunibered p. 2. Even if viable alternatives for
| ocation of the CDNST existed, the Society submitted that there shoul d not
have been an irreversible coomtnent of the sel ected public |ands until
after those alternatives had been identified and eval uated i n accordance
wth section 102(2) (B of NBEPA 42 US C 8 4332(2) (B (1994), explaining
that it considered the coomitnent as irreversible because there was little
l'ikelihood that the | andowner woul d agree later to an easenent if he were
not prepared to do so now or that such an easenent coul d be acquired on an
involuntary basis. 1d. at unnunbered p. 3. The BLMs failure to describe
and study appropriate alternatives before undertaking the exchange vi ol at ed
NEPA the Society argued, and the lack of analysis of the full CONST s
route necessitated either the acquisition of a right-of-way nowor the
preservation of the status quo until conpletion of such an analysis. 1d.

The Decision al so ignored the statutory criteria for selection of the
(DNST' s route set out in NTSA 16 US C 8§ 1242(a)(2) (1994), the Society
asserted, by not providing for naxi numoutdoor recreation potentia and
conservation and enjoynent of nationally significant scenic, historic,
natural, or cultural qualities. |d. The Society further contended that
t he exchange did not serve the public interest because BLMdi d not consi der
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the val ues and obj ectives whi ch the Muddy Pass parcel coul d have served if
retained in Federal ownership until a right-of-way across private | ands had
been obt ai ned when naki ng the eval uation required by 43 US C 8§ 1716(a)
(1994), and that the approval decision, therefore, did not conport wth
FLPVA Id. Additionally, according to the Society, the | and exchange
did not conformto the land use planning regul ations found in 43 CF. R
Part 1601, to rel evant | and managenent plans, or to the public |and
nanagenent obj ectives set out in 43 CF. R § 1725.3-3 (1992). 1d.

at unnunbered pp. 3-5. The Society requested that the Deci sion be vacat ed
and renanded for a new examnation of the available options. Id. at
unnunbered p. 5.

Inits August 2, 1993, Decision, the Glorado Sate Gfice, BLM
concurred wth the Gaig Dstrict Manager's decision to proceed wth
the Gand R ver Ranch | and exchange and di smissed the Society's protest.
After advising the Society that several of the regulations cited in the
protest were not applicable to the chall enged action and that the EA for
t he exchange had found the action to be in confornance wth the 1984
Kremrmhi ng RWP, BLMaddressed the substantive issues raised in the protest.
The BLMreiterated that the purpose of the exchange was not to establish a
route for the CONST in the Middy Pass area or force public access across
private property, but to establish | egal public access to part of the
WIlians Fork Range, reduce private | and trespass probl ens, and
consolidate public and private |and ownership patterns in Gand and Jackson
Qounties. (Decision at 2.) The BLMdeni ed that the exchange woul d resul t
inanirreversible and irretrievable conmtnent of resources inportant to
the CDNST because Rtchie had agreed to sign a trail easenent agreenent
concurrently wth the transfer of land title for the exchange, and this
agreenent woul d reserve the opportunity for the Federal Governnent to
establish a trail easenent for the CONST on any of the sel ected parcel s
once the preferred route al ternative had been chosen. Id.

The BLM expl ai ned that the several alternative routes avail abl e for
the CDNST within the Middy Pass area woul d be eval uated and the preferred
alternative sel ected through a conpl ete NEBPA pl anni ng and anal ysi s
process for the CDNST, a procedure to whi ch both BLMand USFS were
coomtted. ptions that might include the selected public | and renai ned
viable, BLMnoted, due to the easenent agreenent. The BLMadded that,
under NTSA sone alternatives for the CONST in the Middy Pass area coul d be
notori zed. The BLMal so observed that NISA encouraged utilizing existing
rights-of-way and avoi ding private | and except where absol utel y necessary.

The BLMstated that the eval uation of the alternative routes woul d
determne the need, if any, for easenents over private | and and that even
if such easenents were necessary, they mght not involve the Gand R ver
Ranch. |d.

The BLM found no i nconsi stency between the exchange and NISA or the
conpr ehensi ve plan for CONST. 2/ Rather, BLMconsidered the Society's

2/ The case file does not contain a copy of the full plan although it does
i ncl ude copies of Map 41 fromthe plan which identifies several |ocation
alternatives for the CONST.
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assertion that the exchange shoul d be used to establish access across
private | and despite the exi stence of other alternatives to be
contradictory to NTSA's directive that mnimzing adverse effects on the
adj acent | andowner or user and his operation shoul d be accorded full
consideration in trail right-of-way selection, 16 US C § 1246(a)(2)
(1994), and the conprehensive plan's guidance that existing trails and
rights-of-way shoul d be utilized as nuch as possi bl e and private |and

avoi ded except where absol utely necessary or offered for use by the

| andowner. (Decision at 2-3.) The BLMindicated that R tchi e had
expressed a w llingness to discuss and consi der possibl e routes across the
north end of the ranch but only as part of the evaluation of all possible
alternatives and wth just conpensation. 1d. at 3. In any event,
according to BLM the trail easenent agreenent included as part of the |and
exchange preserved the status quo on the sel ected Federal lands. |1d.

The BLM determined that the exchange had been fully eval uated in
the EA and the public had been provided several notifications about the
proposal as well as two comment periods in which to provide input. BLM
further found that the EA thoroughly eval uated alternatives for the |and
exchange, including no action, and thus conplied wth the requirenents
of NBPA  Id. Accordingly, BLMconcl uded that the public interest woul d
be wel | served by conpl eting the exchange, decided to proceed with the
exchange as proposed, and dismssed the Society's protest. 1d. at 4.

Inits statenent of reasons (SR, the Society all eges as cl ear
errors of lawBLMs finding that the proposed | and exchange is in the
public interest as required by 43 US C 8§ 1716 (1994) and BLMs failure
to consider the effect of the proposed | and exchange on the | ocation of the
(ONST. (SR at unnunbered p. 2.) The Society contends that the exchange
isnot inthe public interest because the inpact the exchange woul d have on
recreati on needs was not properly considered. 1d. at unnunbered pp. 6-7.
The Soci ety asserts that proper eval uation of the need for recreation areas
nust recogni ze rel evant statutory goal s such as those set out in NISA
16 US C 8§ 1242(a) (1994), and that, therefore, BLMwas obligated to
assess the effect, if any, proceeding wth the exchange woul d have on the
Governnent's ability to locate the CONST in a manner that woul d naxi mze
recreational potential and provide for conservation and enj oynent when
addressing the public interest served by the exchange. The Society submts
that the record fails to reveal any reasoned anal ysis on this issue and
that the Decision's reliance on the easenent agreenent’'s reservation of the
Governnent's right to establish a trail easenent on the sel ected parcel s
once the preferred alternative has been chosen msses the point since once
the sel ected parcels are transferred to Gand R ver Ranch, the opportunity
to neet recreation needs nay be |ost forever. Id. at unnunbered p. 7.

The Society objects to BLMs failure to refer to the conprehensi ve
plan for the NST inits initial decision, asserting that this failure
violates BLMs obligation under 43 US C 8§ 1716 (1994) to give full
consideration to better Federal |and nanagenent when eval uating proposed
| and exchanges. 1d. at unnunbered p. 8. According to the Society, M 41
of the plan identifies several |ocation alternatives, each of which pl aces
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the CDNST across private |ands as well as parts of the public lands to be
transferred. 1d. The Society asserts that the plan's directive that
private | and be avoi ded unl ess of fered for use by the | andowner si npl y
highlights the inportance of the key issue, i.e., "since the private |and
(whi ch affords optinal opportunities for trail T Iocatlon) is to be avoi ded
except where offered for use by the | andowner, how mght the |and nanagi ng
agenci es exercise their discretion so as to encourage such an offer?" Id.
at unnunbered pp. 8-9. 3/

The Decision fails to consider appropriate alternatives as required
by NBPA 42 US C 8 4332(2) (B (1994), the Society argues, because an
unresol ved conflict exists concerning the use of the public lands to be
conveyed to the Gand Rver Ranch. 1d. at unnunbered p. 10. The Society
defines the controversy as whether or not these resources shoul d be nanaged
inamnner to facilitate achi evenent of the goal s of NISA and says BLMs
Decision is deficient because it fails to discuss an alternative that woul d
contribute to a desirable location of the CONST. 1d. The Society further
clains that the Decision neglected to address the indirect effects of the
exchange, specifically, the effect that transferring public lands to Gand
R ver Ranch might have upon the ability to negotiate a desirable right-
of-way at a later date, asserting that BLMhas an obligation under NEPA to
consi der whet her the devel opnent of the sel ected public land for public
pur poses woul d be inpaired as a result of the exchange. 1d. at unnunbered
pp. 10-11. According to the Society, proceeding wth t he exchange woul d
dimnish the Iikelihood of acquiring an optinal |ocation for the CONST, a
result sufficiently definite to permt analysis. Id. at unnunbered p. 11.

The Society al so conpl ains that, although the Decision stated that USFS
had i dentified | ocation alternatives not requiring easenents across
Rtchie' s private property, none of those options was described in the EA
the Decision, or correspondence between USFS and the Society. 1d. at
unnunbered p. 12.

The Society submits that it pronptly advised BLMof the alternative of
nodi fyi ng the exchange as necessary to obtain a trail easenent across the
Gand Rver Ranch and that BLMfailed to fulfill its obligation under NEPA
to evaluate this option or provide a reasoned expl anati on as to why the
alternative was inappropriate. 1d. Such an analysis, the Society
nai ntai ns, shoul d have included attenpted negotiations wth Rtchie to
ascertai n whet her such an easenent might be procured and a deternminati on as
to

3/ The Society also disputes BLMs conclusion that 43 CF. R 8§ 1725. 3-3(f)
(1992), which identifies the objectives for outdoor recreation as

i ncl udi ng the managenent of public | ands wth open-space val ues to preserve
t hose val ues and nake themavail abl e for appropriate recreati on enj oynent
by the public, has no rel evance to the exchange, arguing that the

regul ati on has not been repealed and is entirely consistent wth FLPVA
(SR at unnurbered pp. 9-10.) Ve need not decide the applicability of this
regul ati on since, even assuming its pertinence, we find that BLMs Deci sion
advances the out door recreation objectives set forth in the regul ation.

139 I BLA 108

WAW Ver si on



| BLA 93-634

whet her a nodified | and exchange woul d be in the public interest. 1d.

at unnunbered pp. 12-13. The Society requests that BLMbe required to
acquire an option nowgranting the right to establish a trail easenent
across the Gand R ver Ranch shoul d the USFS eval uation of alternatives
for the CONST concl ude that such a right-of-way is the preferred route
for the trail, thus preserving the opportunity to |l ocate the CONST in
accordance with statutory goals. 1d. at unnunbered p. 14. The Soci ety
proposes that, in order to conpensate Rtchie for the right-of-way across
the private | and, the exchange coul d be nodified by reducing the private
acreage transferred to the Lhited Sates. 1d.

Inits answer, Rtchie asserts that the Decision appropriately
determned that the exchange is in the public interest. Rtchie avers that
BLMt horoughl y consi dered the need for recreation areas in approving the
exchange, noting that the exchange creates significant recreational
opportunities at Red Drt Reservoir and in the WIlians Fork Muntai ns and
provi des for conservation easenents and an operating agreenent to
nai ntai n and enhance recreational opportunities and other public val ues of
the affected lands. (Rtchie Answer at 2-3.) The terns of the exchange,
Rtchie submts, wll not inpair construction and use of the CONST on
the land invol ved in the exchange because R tchie has agreed to dedicate
a perpetual easenent across the sel ected public | and through which trail
routes can be located, thus perpetuating BLMs current ability to use
portions of the selected land for the CONST. 1d.

Rtchie contends that the Society' s assertion that BLMhas failed to
adequat el y consi der the public interest because BLMdid not use the | and
exchange as a vehicle to acquire rights-of -way for the CDONST across
unrel ated private land has no basis in | aw since NISA which directs that
| and exchanges for CONST purposes be vol untary, neither requires nor
authori zes BLMor USFS to use unrel ated | and exchanges as | everage to
obtai n easenents for the CONST. Id. Rtchie naintains that the Decision
and the EA denonstrate that BLMproperly considered the factors set out in
FLPMA 43 US C § 1716(a) (1994), as pertinent to the determnation of
whet her a particul ar | and exchange serves the public interest and support
approval of the exchange. 1d. at 4.

Rtchie disputes the Society's contention that BLMdid not consi der
appropriate alternatives, such as alternatives to further the goal s of
NTSA reiterating that the exchange facilitates these objectives through
the easenent agreenent and addi ng that the use of avail abl e resources
pursuant to the exchange w il produce an increased public benefit as
conpared to current circunstances. |d. at 5. No unresol ved conflict
concerni ng the uses of avail abl e resources invol ved in the exchange exi sts,
R tchie argues, because the coomtnent of Federal |ands to the exchange
does not affect the location of the CONST or the process by which rights to
locate the trail wll be secured. 1d. at 6. S nce the easenent
agreenent enhances the alternatives for CONST | ocation by providing for the
construction of the trail on any of the sel ected | ands and access over
private | ands unconnected to the exchange does not relate to or depend
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in any way upon the exchange or BLMs decision to approve it, Rtchie
asserts that the exchange does not inpede the success of the CONST or
the selection of location alternatives and, therefore, does not conflict
wth N\PA  |d.

Rtchie contends that the relief requested by the Society woul d not
serve the public interest. Such relief would delay the significant public
benefits arising fromthe exchange and ultinately sacrifice themto the
specul ative acquisition of easenents for the CONST on unrel ated | and whi ch
nay not even be needed for the trail, Rtchie avers, and woul d lead to
unnecessary expense, inconveni ence, and delay for both BLMand R tchie.
Id. at 7. Rtchie asks that the Society's appeal be di smssed.

Inits answer (filed Novenber 4, 1993, and entitled Response to
Request for Say), BLMasserts that swapping a public inholding in a
private ranch for private |land providing critical access to other public
land clearly furthers the public interest and that reserving a trail right-
of -way across the sel ected public | ands | eaves uni npai red the Governnent's
ability toultinately | ocate the CDNST through those | ands. (BLM Response
at 1.) The acquisition of a right-of-way across the ranch to connect the
reserved easenent to other public lands is conpl etely i ndependent of and
unrel ated to the exchange, BLMargues. The BLMpoints out that accepting
the Society's denand that BLMaobtain a right-of-way across private | and
for the CONST in partial exchange for the public | ands invol ved, even
though no route for the trail has yet been chosen, would require the
Governnent to accept private lands of |lesser fair narket val ue than those
actually received in order to preserve a specul ative option and that, if
the route finally adopted does not traverse the Gand R ver Ranch, the
public wll suffer the pernanent |oss of the exchange val ues involved. Id.
at 2.

The Society's contention that BLMnegl ected to consi der the effect
of the proposed exchange on the |ocation of the CONST is belied by the
Society's own statenent of facts, BLMavers, which denonstrates that BLM
eval uat ed and responded to the Society's conments at every stage of the
process before approving the exchange. 1d. The BLMfurther contends that
the record clearly establishes that the i npact of the exchange on the need
for recreation areas was thoroughl y anal yzed, observing that the | ands
acquired by the Lhited Sates in the exchange contain 1.8 mles of riparian
habitat and 53 acres of wetlands and afford | egal access to approxi nately
6,000 acres of public land currently admnistered by USFS.  Thus, BLM
subnmits, the proposed exchange provi des an i medi at e and tangi bl e benefit
for public outdoor recreation in contrast to the at best specul ative future
benefit of obtaining a right-of-way for a route for the CONST that m ght
never materialize. 1d. at 2-3.

The BLM asserts that the devel opnent of the private | and surroundi ng
t he exchanged area, the apparent focus of the Society's concern, is
unaf fected by the exchange. 1d. at 3. FHnally, BLMargues that the
Society's sought relief of nodification of the proposed exchange to reduce
the acreage transferred to the Lhited Sates in exchange for an option to
establ i sh
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a right-of-way across the ranch constitutes a request that the Board
substitute its judgnent for that of BLMs and, therefore, shoul d be deni ed.

[1] Section 206(a) of FLPVA as anended, 43 US C § 1716(a) (1994),
aut hori zes the Secretary of the Interior to dispose of a tract of public
| and by exchange where he "determines that the public interest will be well
served by naki ng that exchange."

I n determni ng whet her an exchange is in the public interest,
section 206(a) of FLPVA states that the Secretary "shall give full
consideration to better Federal |and nanagenent and the needs of Sate and
| ocal people, including needs for lands for the econony, conmunity
expansi on, recreation areas, food, fiber, mnerals, and fish and widife."
Id. Furthernore, it provides that the Secretary shall find that "the
val ues and the obj ectives which Federal |ands or interests to be conveyed
nay serve if retained in Federal ownership are not nore than the val ues of
the non-Federal lands or interests and the public objectives they coul d
serve if acquired." Id.; see also 43 CF. R § 2200.0-6.

The wei ght to be given every el enent bearing on such deci si onnaki ng
isleft tothe discretion of the Secretary. Barrett S Duff, 122 IBLA
244, 247 (1992). However, as part of determining whether the transfer
woul d serve the public interest, BLMnust al so eval uate whet her the
transfer woul d adversely inpact the public interest. 1d.; dty of Santa
Fe, 103 I BLA 397, 400 (1988); Mendi boure Ranches, 90 | BLA 360, 365 (1986).

As noted above, after thoroughly eval uating the proposed exchange,
i ncludi ng prepari ng an EA and seeki ng and consi dering public comments, BLM
concl uded that the Gand R ver Ranch | and exchange woul d be in the public
interest. The benefits of consummating the exchange i ncl ude i ncreased
riparian, wetland, and recreational val ues protected by the Lhited S at es,
access to over 6,000 acres of adjacent public |and | eading to i nproved
resour ce nanagenent and public use on both the acquired private and
contiguous public lands, and consolidation of public and private | and
ownership resulting in nore efficient managenent and | ess trespass. In
order to preserve alternative routes for the CONST, BLMs Deci sion al so
incorporates Rtchie's coomtnent to enter into an easenent agreenent wth
USFS aut hori zing a perpetual trail easenent across the sel ected BLM| ands
for purposes of the CONST once USFS chooses the preferred route for the
trail.

A though the exchange, wth the trail easenent agreenent, indisputably
Wil not inpair the Gvernnent's ability to | ocate the CONST anywhere on
the public lands to be transferred to Rtchie, the Society nevert hel ess
nai ntains that the exchange is not in the public interest because BLMdi d
not use it as a vehicle to acquire rights-of-way for the CONST across
unrel ated private land. V¢ di sagree.

The record contai ns anpl e support for BLMs concl usi on t hat
proceeding wth the exchange will not limt the Gvernment's options in

locating the CONST in a nanner that wll achieve NTSA's goal s of naxi m zing
out door
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recreation potential and providing for conservation and enjoynent. See

16 USC 8 1242(a)(2) (1994). Not only does the easenent agreenent
protect alternative |ocations on the selected public |ands, but the
exchange has no effect what soever on the avail abl e procedures for obtai ning
rights-of-way for the CONST over private land. The Society' s supposition
that proceeding wth the exchange wll sonehow dimnish Rtchie's

anenabi lity to negotiate wth BLMor USFS for trail rights-of-way across
private land is conpl etely specul ative. Ve find that BLMadequat el y

consi dered the effects of proceeding wth the exchange on alternative
routes for the CONST and properly concl uded that the exchange woul d not

i npede the | ocation of the CONST al ong the best possible route since all
routes avail abl e before conpl eti on of the exchange wll remain viable after
t he exchange has been final i zed.

Ve further conclude that BLMs unw | I ingness to nake the exchange
contingent on Rtchie's grant of a right-of-way across private ranch | and
does not run afoul of NISA or the conprehensive plan for the CONST. The
statute, 16 US C § 1246(a)(2) (1994), directs that adverse effects on
adj acent private | andowners be mini mzed, while the plan, which BLM
appropriately considered to the extent rel evant to the exchange, calls for
the utilization of existing trails and rights-of-way as nuch as possibl e
and the avoi dance of private |and except where absol utely necessary or
offered for use by the landowner. (P an at 9-10, as quoted in BLMs
Aug. 2, 1993, Decision at 3.) In fact, since options for the trail
apparent|y exi st which do not traverse private | and, accepting the
Society's contention and using the unrel ated FLPVA | and exchange to force
Rtchie to grant an easenent across private | and woul d actual |y confli ct
w th the gui dance of NI'SA and the pl an.

Ve simlarly reject the Society's contention that BLMs Deci si on was
deficient because it did not discuss an alternative that woul d contribute
to a desirable | ocation of the CONST or address the exchange' s indirect
effect on the Gvernnent's ability to negotiate a desirabl e right-of -way
for the CONST at a later date. These argunents, although couched as
violations of NBPA 42 US C 8 4332(2)(B (1994), essentially reiterate
the Society's stance that the approval of exchange shoul d have been
conditioned on Htchie's grant of a trail right-of-way across unconnect ed
private land. The EA prepared for the exchange addressed the effects
transferring the sel ected Federal parcel s woul d have on the CONST and
concl uded that, while | ocation of the trail would still be conplicated by
the need to obtai n access rights over current private property, the
easenent agreenent reserving trail access across the sel ected | ands woul d
preserve the viability of all the routing alternatives for the as yet
unidentified preferred route for the CONST. (EA at 47.) The need to
acquire rights-of-way over private | and renmai ns the sane regardl ess of
whet her BLM proceeds w th the exchange. See EA at 66, Table 8.

The Soci ety suggests that a better use of the sel ected Federal |and
woul d be as a partial exchange for a CONST right-of-way over Rtchie's
private lands and that this alternative shoul d have been consi dered
during BLMs eval uation of the Gand R ver Ranch |and exchange. The
pur pose
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of this exchange, however, is not to acquire easenents over private | and
for the CONST, al though such exchanges are authorized by NTSA' 16 US C

§ 1246(f) (1994), once the preferred location for the trail has been
determned. Rather, the objective of this exchange is to enhance resource
nanagenent and recreational activities in Gand Gounty, establish | egal
public access to a portion of the WIlians Fork Range, reduce private | and
trespass probl ens, and consolidate public and private | and ownership
patterns in Gand and Jackson Gounties. (EA at 4-5.) Wiile NEPA requires
that, in addition to the proposed action, a Federal agency consi der
alternatives thereto, such alternatives are limted to those which can be
acconpl i shed and al so fulfill the objective sought to be achi eved by the
action. See Howard B. Keck, Jr., 124 IBLA 44, 53 (1992), and authorities
cited. The BLMs Deci sion Record approving the exchange addressed t he
Society's suggested alternative and thoroughly expl ai ned the rational e for
elimnating it as a viable option. See Decision Record at unnunbered p. 4.
Snce the alternative preferred by the Society does not acconplish the
obj ective of the proposed exchange, BLMs consi deration and rejection of
that option does not violate NBPA

VW also find no nerit inthe Society's assertion that BLMfailed to
consider the indirect effects of the exchange on its ability to negotiate a
desirable right-of-way at a later date. Unhder NBPA BLMnust address the
indirect effects of a proposed action, provided those effects are caused by
the action. Janes Shaw 130 IBLA 105, 113 (1994). A though the Society
clains that proceeding wth the exchange woul d probably nake it far |ess
likely that a desirable |ocation for the CONST can be obtained, it has
provi ded no support for this speculation. As discussed above, the
proposed exchange, wth the incorporated easenent agreenent for |ocation of
the CDNST, preserves the viability of all options for trail routes extant
prior to the exchange. S nce the easenent agreenent protects trail routes
across the sel ected public lands and the exchange has no effect on access
over private lands for trail purposes, transferring the selected | ands to
Rtchie wll have no indirect inpact on the Gvernnent's ability to
negotiate rights-of-way for the trail.

A protest against a FLPMVA | and exchange is properly dismssed if the
protestant does not establish that the proposed exchange woul d viol ate
the Act or applicable regul ations or woul d contravene the public interest.
Barrett S Duff, supra, at 248. The Society has not denonstrated that BLM
failed to properly consider any rel evant factor bearing on whether the
proposed | and exchange would be in the public interest. See Burton A and
Mry H MGegor, 119 IBLA 95, 103 (1991), and cases cited. Nor has the
Soci ety shown that the exchange viol ates FLPVA or the applicabl e
regul ati ons. Accordingly, BLMs Decision dismssing the Society's protest
nust be affirned.

To the extent not specifically addressed herein, the Society's
argunents have been consi dered and rej ect ed.
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Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

WIlT A lrwn
Admini strative Judge

| concur:

Janes L. Byrnes
Chi ef Administrative Judge
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